Employment Background Checks 


You’ve applied for a job. You sent a letter, made a phone call, submitted your resume. Perhaps you’ve 
had an interview. Did you know that when you apply for a job, an employer may ask your permission 
to do a background check before hiring you? Depending on the employer and the job, that 
background information might include your employment history, your driving record, criminal 
records, and your credit report. 


Your credit report has information about where you live, how you pay your bills, and whether you 
have filed for bankruptcy. Credit reporting companies and other businesses that provide background 
information sell your file to employers that, in turn, use it to evaluate your applications for 
employment. Employers also are allowed to use these reports to consider you for retention, promotion 
or reassignment. 


The Federal Trade Commission (FTC), the nation’s consumer protection agency, enforces the Fair 
Credit Reporting Act (FCRA), a law that protects the privacy and accuracy of the information in your 
credit report. The FCRA spells out your rights as a job applicant and an employer’s responsibilities 
when using credit reports and other background information to assess your application. The law also 
enables you to get a free copy of your credit report by requiring each of the three national credit 
reporting companies — TransUnion, Equifax and Experian — to provide it to you every 12 months if 
you ask. That means if you stagger your requests to each of the companies, you can get a free copy of 
your credit report every four months. 


Did You Know? 

Not only do credit reporting companies provide 
information to employers, but they also sell it to 
creditors. insurers and other businesses that, in 
turn, use it to evaluate your applications for credit, 
insurance, or renting a place to live. 


Key Employment Provisions 


The big picture is this: An employer must get your permission before asking for a report about you 
from a credit reporting company or any other company that provides background information. If you 
don’t give your okay, your application for employment may not get a second look. That’s up to you. 
But if you don’t get the job because of information in your report, the employer has some legal 
obligations: First, the employer must show you the report; second, the employer must tell you how to 
get your own copy. The report is free if you ask for it within 60 days of learning the bad news. 


Here are more details about these provisions: 


Notice and Authorization 

Before an employer can ask for reports about you from any companies that provide them, it must tell 
you that it might use the information to make a decision. This notice is separate from other 
documents you get — like an application. An employer may not get a report about you for 
employment purposes without getting your permission or authorization first, usually in writing. 


Pre-Adverse Action Procedures 

Ifan employer might use information from a credit or other background report to take an “adverse 
action” — say, to deny your application for employment or a promotion, to terminate your 
employment or to reassign you — he must give you a copy of the report and a document called A 
Summary of Your Rights Under the Fair Credit Reporting Act before taking the adverse action. 
Read your report, and contact the company that issued it if you find inaccurate or incomplete 
information. 

You also can explain any inaccurate or incomplete information to an employer, but that won't fix 
errors in your report. To do that, you have to contact the company that issued the report and dispute 
the information. If an investigation reveals that a correction is warranted, the credit reporting 
company or other company providing background information must send an updated report to the 
employer if you ask them to. Even if the information is not corrected in time to benefit you with that 
particular employer, it’s a good idea to dispute inaccurate information so it can be corrected before 
your next job interview or assignment comes along. 


Applying for a Job? 

Before you apply for a job, it's a good idea to order a free copy of your credit report. Each of 
the nationwide credit reporting companies — TransUnion, Equifax, and Experian — is 
required to provide you with a free copy of your credit report once every 12 months, if you 
ask for it. 


To order, visit annualcreditreport.com or call 1-877-322-8228. When you order, you'll 
need to provide your name, address, Social Security number, and date of birth. To verify your 
identity, you may need to provide some additional information that only you would know — for 
example, the amount of your monthly mortgage payment if you own a home. Each of the three 
national credit reporting companies may ask you for different information. 


If you prefer to order your reports by mail, complete the Annual Credit Report Request 
Form and mail it to: 


Annual Credit Report Request Service 
P.O. Box 105281 
Atlanta, GA 30348-5281 


Adverse Action Procedures 
If an employer takes an adverse action against you based on information in a report, it must tell you — 
orally, in writing, or electronically. The notice to you must include: 


e the name, address, and phone number of the company that supplied the credit report or 
background information; 

e astatement that the company that supplied the information didn’t make the decision to take the 
adverse action and can’t give you any specific reasons for it; and 

e a notice of your right to dispute the accuracy or completeness of any information in your report 


and to get an additional free report from the company that supplied the credit or other 
background information if you ask for it within 60 days. 


Notice of Negative Public Records 


If a company provides an employer with a report that has negative information about you gathered 
from public records — for example, tax liens, outstanding judgments, or criminal convictions — that 
company either has to tell you that it provided the information to the employer or it has to take 
special steps to make sure the information is accurate. 


If you get a notice that a company has provided negative public record information to an employer, 
you may have a chance to correct or clarify it, which, in turn, may help you get or keep a job. 


If Employers Don’t Comply with the FCRA 


There are legal consequences for employers who don’t comply with the FCRA, whether they fail to get 
an applicant’s okay before getting a copy of their credit or other background report, fail to provide the 
appropriate disclosures in a timely way, or fail to provide adverse action notices to unsuccessful job 
applicants. If you think an employer has violated the FCRA, report it to the FTC, because the law 
allows the FTC, other federal agencies, and states to sue employers who don’t comply with the law’s 
provisions. The FCRA also allows people to sue employers in state or federal court for certain 
violations. 


Using Consumer Reports: What Employers 
Need to Know 


Your company has job vacancies to fill. You're also thinking about promoting some employees from 
within the company. You've winnowed down the stack of applications and resumes and want to run 
background checks through a third party company who is in the business of compiling background 
information. 


Employment background checks also are known as consumer reports. They can include information 
from a variety of sources, including credit reports and criminal records. 


When you use consumer reports to make employment decisions, including hiring, retention, 
promotion or reassignment, you must comply with the Fair Credit Reporting Act (FCRA).The Federal 
Trade Commission (FTC) enforces the FCRA. 


Complying with the FCRA 


You must take certain steps before you can get a consumer report, and before and after you take an 
adverse action based on that report. 


Before You Get a Consumer Report 
You must: 


e Tell the applicant or employee that you might use information in their consumer report for 
decisions related to their employment. This notice must be in writing and in a stand-alone 
format. The notice cannot be in an employment application. You can include some minor 


additional information in the notice, like a brief description of the nature of consumer reports, 
but only if it does not confuse or detract from the notice. 

e Get written permission from the applicant or employee. This can be part of the document you 
use to notify the person that you will get a consumer report. If you want the authorization to 
allow you to get consumer reports throughout the person's employment, make sure you say so 
clearly and conspicuously. 

e Certify compliance to the company from which you are getting the applicant or employee's 
information. You must certify that you: 

o notified the applicant or employee and got their permission to get a consumer report; 

o complied with all of the FCRA requirements; and 

o will not discriminate against the applicant or employee or otherwise misuse the 
information, as provided by any applicable federal or state equal opportunity laws or 
regulations. 


It's a good idea to review applicable laws of your state related to consumer reports. Some states restrict 
the use of consumer reports - usually credit reports - for employment purposes. 


Before You Take an Adverse Action 


Before you reject a job application, reassign or terminate an employee, deny a promotion, or take any 
other adverse employment action based on information in a consumer report, you must give the 
applicant or employee: 


e a notice that includes a copy of the consumer report you relied on to make your decision; and 
e a copy of A Summary of Your Rights Under the Fair Credit Reporting Act, which the company 
that gave you the report should have given to you. 


Giving the person the notice in advance gives the person the opportunity to review the report and tell 
you if it is correct. 


After You Take an Adverse Action 


If you take an adverse action based on information in a consumer report, you must give the applicant 
or employee a notice of that fact - orally, in writing, or electronically. 


An adverse action notice tells people about their rights to see information being reported about them 
and to correct inaccurate information. The notice must include: 


e the name, address, and phone number of the consumer reporting company that supplied the 
report; 

e astatement that the company that supplied the report did not make the decision to take the 
unfavorable action and can't give specific reasons for it; and 

e a notice of the person's right to dispute the accuracy or completeness of any information the 
consumer reporting company furnished, and to get an additional free report from the company 
if the person asks for it within 60 days. 


Investigative Reports 


Employers who use "investigative reports" - reports based on personal interviews concerning a 
person's character, general reputation, personal characteristics, and lifestyle - have additional 
obligations under the FCRA. These obligations include giving written notice that you may request or 
have requested an investigative consumer report, and giving a statement that the person has a right to 
request additional disclosures and a summary of the scope and substance of the report. (See 15 U.S.C. 
section 1681d(a), (b)). 


Disposing of Consumer Reports 


When you're done using a consumer report, you must securely dispose of the report and any 
information you gathered from it. That can include burning, pulverizing, or shredding paper 
documents and disposing of electronic information so that it can't be read or reconstructed. For more 
information, see Disposing of Consumer Report Information? New Rule Tells How. 


For More Information 


Visit the FTC's Business Center: Your Link to the Law. There, you can find specific FCRA 
information on: 


e Getting consumer reports (see Section 604(b) of the FCRA, 15 U.S.C. § 1681b(b)); 

e Taking an adverse action (see Section 604(b), 15 U.S.C. § 1681b(b), and Section 615(a)), 15 U.S.C. 
§ 1681m (a); 

e Compliance for the trucking industry (see subsections (b)(2)(B), (b)(2)©), and (b)(3) of Section 
604(b), 15 U.S.C. § 1681b(b)); 

e Using investigative consumer reports (see Section 606 of the FCRA, 15 U.S.C. § 1681d); 

e Investigating misconduct (see Section 603(x) of the FCRA, 15 U.S.C. § 1681a(x)). 


The FTC works to prevent fraudulent, deceptive and unfair business practices in the marketplace and 
to provide information to help consumers spot, stop and avoid them. To file a complaint or get free 
information on consumer issues, visit ftc.gov or call toll-free, 1-877-FTC-HELP (1-877-382-4357); TTY: 1- 
866-653-4261. Watch a video, How to File a Complaint, to learn more. The FTC enters consumer 
complaints into the Consumer Sentinel Network, a secure online database and investigative tool used 
by hundreds of civil and criminal law enforcement agencies in the U.S. and abroad. 


http://business.ftc.gov/legal-resources/27/33 


